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STATEMENT OF THE CASE
Nature

Of The Case
Aaron Shane Tower appeals from

the judgment of conviction entered

guilty plea t0 possession 0f a controlled substance (methamphetamine).

upon

On

his conditional

appeal,

Tower

challenges the denial of his motion to suppress.

Statement

Of The

The

state

Facts

And Course Of The Proceedings

charged Tower With possession 0f a controlled substance (methamphetamine)

and resisting and/or obstructing an ofﬁcer.
t0 suppress,

(R., pp.20-21.)

Tower, through counsel, ﬁled a motion

contending the seizure of the methamphetamine from his person “was not based 0n

probable cause or reasonable suspicion.” (R., p.43.)

Corporal Jeff Dustin of the Boise Police Department presented the following testimony
a hearing 0n Tower’s motion to suppress.

Dustin learned

that,

0n July

11,

2018, Ofﬁcer Hilton

received a call from Tower’s mother, reporting that she and her ﬁancée were going

honeymoon, and Tower, who was going back t0 Boise
threatened t0

kill

them

in their living

p.20, Ls.1-21; p.52, Ls.2-7.)

welcome 0n

their property.

a ﬁrearm. (12/10/18 Tr., p. 10, L.10

(12/10/18 Tr., p.10, L.23

his

away on

-

their

working as a wildland ﬁreﬁghter, had

Tower’s mother asked the police

home and

going t0 be staying in the

room With

after

at

p.1

1,

t0

-

p.1

1,

L.15;

inform Tower that he was not

L.15.)

Tower’s grandmother was

mother and step—father were concerned for her

safety.1

(12/10/18 TL, p.20, Ls.1-21; p.46, Ls.1-15.)

1

Tower’s mother testiﬁed

she

was preparing

p.53, L.4.)

for her

that she and her ﬁancée left for Reno on July 12, 2018, and on the 13th,
wedding Which was t0 occur the next day. (12/ 10/18 Tr., p.52, L.17 —

On July

12th,

across the street

Corporal Dustin was called to the residence twice. The ﬁrst time, Tower was

0n the

front yard of a vacant house that

(12/10/18, p.13, Ls.4-24.)

about.

happy about

it,

Tower complied.

was

for sale, With his possessions strewn

Dustin asked Tower to leave the property, and, although not

(12/10/1 8, p.13, L.25

— p.15, L22.) Dustin was

day t0 the Vicinity of Tower’s mother’s residence, and found Tower across the
area, again

L.3

—

With his possessions, a bit further from Where he had been

earlier.

p.17, L.6; p.48, Ls.9-14.) Dustin talked to Tower’s grandmother,

and timid,

fearful

like a deer in headlights.

grandmother agreed t0 drive Tower

— p. 1 9,

L.5 .) Dustin had told

(12/10/18 Tr., p.17, L.15

to either a friend’s

home

called again that

street in a

common

(12/10/1 8 Tr., p.16,

was appeared extremely

—

p.18, L6.)

Tower’s

0r a hotel. (12/10/18 Tr., p.18, L.9

Tower numerous times that he was not t0 be on his mother’s property.

(12/10/18 T12, p.21, Ls.22-25.)

At about 7:00 pm.
again to the

the next day, July 13th, Corporal Dustin

home of Tower’s mother and

grandmother had pointed a gun
L.3; p.3

1,

at his

step—father after

was 0n duty and was dispatched

Tower

head. (12/10/1 8 Tr., p.8, L.24

called 911 t0 report that his

— p.10,

L.7; p.20, L.24

— p.21,

Ls.22-25.) According t0 a computer call history report, as Corporal Dustin and Ofﬁcer

Richmond drove

together t0 the address, they received a computer dispatch indicating that the

calling party (Tower) “advised he previously not allowed

aware.” (12/10/18 TL, p.28, L.23

and the “she” must have referred

— p.32,
to

Tower’s grandmother. (12/10/18
car,

information from the computer dispatches, and
the calling party.

is

now, and she

is

not

L.10.) Dustin testiﬁed that the “he” referred to Tower,

Dustin explained that he was driving the patrol

grandmother—was

0n property. He

Tr., p.32,

L.8

—

p.33, L.2.)

and Ofﬁcer Richmond was feeding him the

it

was confusing because Tower—not

(12/10/18 Tr., p.33, L.3

—

p.34, L.2.)

the

Dustin noted that

Tower is

a lot bigger than his grandmother,

a large or intimidating person at

Upon

who was

in her

middle t0

— p.50,

(12/10/18 Tr., p.49, L.19

all.

their arrival, Corporal Dustin

was concerned

late 60’s,

that there

and

that she is not

L.3.)

may be

a

gun

at the scene,

and had not heard anything about Tower’s mother’s “trespass” instruction being changed.
(12/10/18 Tr., p.50, Ls.8-23.) Dustin noticed the garage door
out and

down

Tower and
became

the driveway.

told

had a

arrest for trespassing,

right t0

be

there.

a car in the driveway, and as Dustin told

back of the car—while trying
1

Dustin immediately walked up to

(12/10/18 Tr., p.22, Ls.7-19.)

him he was under

agitated as ifhe

came up and Tower calmly walked

and Tower “immediately resisted” and

(12/10/18 Tr., p.22, L.25

Tower he was under

to take off his jacket at the

arrest,

same

time.

— p.23,

L.5.)

There was

he tried t0 walk behind the
(12/10/18 Tr., p.23, Ls.6-

1.)

Aware

that

Tower had reportedly threatened to harm his family with

claimed his grandmother had just pointed a gun
retreat

While trying to take offhis jacket. (12/ 1 0/ 1 8

Tower to
11.)

get

When

0n the ground and show

his hands,

head, Dustin

Tr., p.23, L.

and took his

12

-

was concerned by Tower’s

p.24, L.4.) Dustin

taser out. (12/10/18

commanded

TL, p.24, Ls.5-

Dustin activated the laser 0n his taser and told Tower he was going to get tased

did not comply,

Tower walked to

the front yard and, after ﬁrst going

trying to take offhis jacket, he got

moved

at his

a ﬁrearm, and that he

in t0 physically arrest

down on

all fours.

if he

down on one knee while

(12/10/18 Tr., p.25, Ls.3-20.)

still

The ofﬁcers

Tower, but as soon as they went “hands-on” with him, Tower

struggled until they were able t0 restrain him.

(12/10/18 Tr., p.25, L.21

—

p.26,

L4.)

Upon

searching
Ls. 1 7-2 1

Tower upon his

arrest,

Dustin found drug-related items on Tower? (12/10/1 8

Tr., p.27,

.)

When asked Why,

given Tower’s continuous assertions that he had permission t0 be on the

property, Corporal Dustin did not stop t0 investigate further, Dustin explained, “[m]y thinking

I’m going

t0 put

involved.

And

him

then

in handcuffs for everybody’s safety

we would have

is

not a

plenty 0f time t0 talk about, you know, What he

Dustin answered “yes”

(12/10/18 Tr., p.26, Ls.13-19.)

and make sure there

when asked

if,

is

“effectively,

was

weapon
saying.”

you

told

[Tower] he was under arrest and your intent, though, was t0 — regardless, your intent was t0 restrain

him?” (12/10/18
after

Tr., p.26,

Tower was taken

have permission

t0

be

Ls.20-23.) Dustin intended to conduct “additional investigation,” and

into custody, discovered

at the residence.

from Tower’s grandmother

(12/10/18 Tr., p.26, L.24

— p.27,

that

he actually did

L.10.)

Michelle Saunders, Tower’s mother, also testiﬁed during the suppression hearing.
explained that

Tower had been

there While he

went

gone
L.8

-

to

Reno

t0

staying in her

ﬁght ﬁres. (12/10/18

for their wedding,

p.54, L.10.)

home

She

several nights and storing his car and things

Tr., p.54, Ls.4-10.)

Saunders and her ﬁancée had

and had dropped Tower off to ﬁght ﬁres.

(12/10/18 Tr., p.53,

Saunders testiﬁed that they had been notiﬁed that Tower was going home,

having been discharged from the ﬁre, and they told him t0 wait until she and her husband got back,

and not

to

go

to the house.

going t0 retrieve his
property.

2

As

car,

(12/10/18 TL, p.55, Ls.18—24.)

but Saunders and her husband told

(12/10/18 Tr., p.55, L.6

— p.56,

L.3.)

Tower became upset and

said he

was

him that they did not want him on

Tower threatened

t0

“blow

his

head off in

the

[her]

which Tower entered a
was just simply that during the
search incident to arrest, law enforcement found methamphetamine in his pocket. It was in his
jacket pocket and that was later tested by the state lab and conﬁrmed to be methamphetamine.
the deputy prosecutor explained t0 the court during the hearing in

conditional guilty plea t0 possession 0f methamphetamine,

(12/10/18 T12, p.77, Ls.1 1-16.)

“it

was

house,” and because her
“didn’t

there.”

want anything

to

happen With her

(12/10/18 Tr., p.56, Ls.1-7.)

staying there, they called the police because they

there[,]” as she

was “older and not kinda

altogether

Saunders (0r her husband) talked t0 the police about

it.

(12/10/18 Tr., p.55, Ls.9-12; p.56, Ls.12-18.) However, after Saunders’ husband spoke to Tower,

at

about 9:00 a.m. 0n July

13th,

Saunders contacted the police and advised an ofﬁcer that they had

given Tower permission t0 g0 0n the property t0 obtain his car and personal belongings. (12/ 1 0/ 1 8
Tr., p.56,

Ls.9-1

L.23 — p.60, L.8.) Saunders also notiﬁed Tower 0f the same thing. (12/10/18

Tr., p.60,

1.)

At

the end of the suppression hearing, the district court orally denied Tower’s motion,

concluding

that,

because the ofﬁcers had a legal basis to detain Tower due to his prior threats and

possible presence of a ﬁrearm at the scene, his resistance to their efforts to detain

ofﬁcers probable cause to arrest
seizure of drug contraband

p.61, L.14

— p.68,

from

for resisting and/or obstructing

his person

was a

the

an ofﬁcer; consequently, the

valid search incident t0 arrest.

(12/10/18 Tr.,

L.15.)

Tower entered a

conditional guilty plea t0 possession of methamphetamine, and the

resisting charge

was dismissed.

court sentenced

Tower

(R., pp.96-98.)

him

him gave

t0 a

(R.,

pp.84-91; 12/10/18 Tr., p.69, L.9

—

p.77,

L23.) The

district

uniﬁed seven years with two years ﬁxed, and placed him on a

Tower timely

appealed. (R., pp.103-105.)

rider.

ISSUE
Tower

states the issue

Did the

0n appeal

district court err

as:

by denying Mr. Tower’s motion

to suppress?

(Appellant’s Brief, p.4.)

The
Has Tower

state rephrases the issue as:

failed to demonstrate

any error

in the district court’s denial

of his motion to suppress?

ARGUMENT
Tower Has Failed T0 Demonstrate Any Error

In

The

District Court’s Denial

Of His Motion To

Suppress

A.

Introduction

Tower contends “he was unlawfully
warrant where, seven hours before his

Department
is

to advise that

arrested for trespassing absent probable cause 0r a

arrest, the

homeowners had contacted

Mr. Tower was no longer trespassed from the property. Further, there

no good-faith exception

in this case because good-faith exceptions

Idaho Courts as Violative of the Idaho Constitution.”
0mitted).) Tower’s

argument

fails

have been rejected by the

(Appellant’s Brief, p.5 (internal citation

because, as the district court found, the search 0f Tower

valid search incident t0 his arrest for because, at the time 0f the search, there

to arrest

B.

him

for resisting and/or obstructing

Standard

was probable cause

Of Review
is

biﬁlrcated.

When

t0 suppress is challenged, the appellate court accepts the trial court’s

are supported

by

a decision

substantial evidence, but freely reviews the application 0f constitutional

t0 assess the credibility

is

on a

ﬁndings of fact that

principles to those facts.” State V. Diaz, 144 Idaho 300, 302, 160 P.3d 739, 741 (2007).

inferences

was a

an ofﬁcer.

“The standard of review of a suppression motion
motion

the Boise Police

The power

of witnesses, resolve factual conﬂicts, weigh evidence, and draw factual

vested in the

trial court.

State V. Valdez-Molina, 127 Idaho 102, 106,

997 (1995); State V. Fleenor, 133 Idaho 552, 555, 989 P.2d 784, 787
court also gives deference to any implicit ﬁndings 0f the

trial

(Ct.

897 P.2d 993,

App. 1999). The appellate

court supported

evidence. State V. Brauch, 133 Idaho 215, 218, 984 P.2d 703, 706 (1999).

by

substantial

The

C.

Was Proper Because There
Cause T0 Arrest Him For Resisting And/Or Obstructing An Ofﬁcer

District Court Correctly

Was Probable

Pursuant to the Fourth

Ruled That The Search Of Tower

Amendment of the United

States Constitution “[t]he right of the

people t0 be secure in their persons, houses, papers, and effects, against unreasonable searches and
seizures, shall not

if it is

An investigatory seizure

“is permissible

based upon speciﬁc articulable facts which justify suspicion that the detained person

been, or

is

about t0 be engaged in criminal activity.” State

P.3d 1220, 1223

m,
upon

be violated.” U.S. Const. amend. IV.

(Ct.

449 U.S. 41

1,

App. 2003)

(citing

Terry

known

investigatory stop “is permissible if

justify suspicion that the detained person

activity.”

is,

for

has

Sheldon, 139 Idaho 980, 983, 88

Ohio, 392 U.S.

417 (1981)). “The justiﬁcation

the totality of the circumstances then

An

V.

V.

is,

1,

21 (1968); United States V.

an investigative detention

is

evaluated

t0 the ofﬁcer.” Li.

it is

based upon speciﬁc articulable

has been, or

State V. Moran-Soto, 150 Idaho 175, 181,

is

Which

about to be engaged in criminal

244 P.3d 1261, 1267

State V. Sheldon, 139 Idaho 980, 983, 88 P.3d 1220, 1223 (Ct.

facts

(Ct.

App. 2010)

(citing

App. 2003)). Evidence sufﬁcient

to establish reasonable suspicion is “less than that necessary to establish probable cause” but

requires

“more than a mere hunch.”

State V. Bishop, 146 Idaho 804, 81

1,

203 P.3d 1203, 1210

(2009). Reasonable suspicion “does not require a belief that any speciﬁc criminal activity

to justify

an investigative detention; instead,

all that is

required

is

(Ct.

App. 2014) (emphasis

original).

V.

afoot

a showing of objective and

speciﬁc articulable facts giving reason t0 believe that the individual has been 0r

involved in some criminal activity.” State

is

is

about t0 be

Perez-Jungo, 156 Idaho 609, 615, 329 P.3d 391, 397

In addition, “innocent acts,

when

considered together, can

be sufﬁciently suspicious so as to justify an investigative detention.” State V. Neal, 159 Idaho 919,
925, 367 P.3d 1231, 1237 (Ct. App. 2016) (citing United States V. Sokolow, 490 U.S.

(1989)).

1,

9-10

“Reasonable 0r probable cause

would lead a person

the possession of information that

is

0f ordinary care and prudence t0 believe 0r entertain an honest and strong presumption that such
person

is

omitted).

Li.

State V. Julian, 129 Idaho 133, 136,

guilty.”

“Probable cause

is

922 P.2d 1059, 1062 (1996)

not measured by the same level of proof required for conviction.”

Probable cause deals with “the factual and practical considerations of everyday

reasonable and prudent [persons], not legal technicians, act.”

Applying those standards here, the

had reasonable suspicion
attempt to detain

him

(citation

t0 detain

I_d.

that

0n which

(citations omitted.)

district court explained, at length,

Tower, and

life

why Corporal Dustin

Tower’s resistance to his commands and

constituted probable cause t0 arrest

him

for resisting and/or obstructing an

ofﬁcer, to wit:

Well, under the circumstances of this case,

I

don’t think there

is

a basis for

the motion t0 suppress because based upon the information the police had, they
have multiple contacts with the residents, with the defendant in the days leading up
t0 the 13th.
And the initial information they have is certainly information of

concern.

Now,

it

may not

be

—

it

doesn’t sound like

it

precisely matches What

we

heard today, that today’s concern was that his mother was concerned that he

behaved suicidally

at the

house.

The ofﬁcer testiﬁed

that he presented a risk t0 the parents at the house in
any event, there was an instruction given that he not be
be on the property earlier in the week.

the living room, but in

allowed t0

And

calls, some 0f Which are from
camping out in front 0f a vacant house. They
move, and then later they come back.

then the police respond to the multiple

the neighbors saying the defendant

go and talk to him, and he agrees

is

t0

So they’ve got repeated calls coming back with the defendant camping in
the Vicinity 0f an area where there’s, based on what they know at that time, very
legitimate concern about Whether he should be on the property and about unusual
behavior.

And then they get

a call from the defendant himself saying that he has been

the Victim of an aggravated assault

where a gun has been pointed

at his

head.

And

then they arrive on the property—looking at the dispatch notes, they are confusing

because “she

not unreasonable to interpret that “she is not aware”
means that grandma doesn’t know that he’s allowed on the property. She’s not

aware

not aware.”

is

frankly, a

is,

It’s

puzzling.

little

But What they know is that—what they are coming to respond to is a call
Where the defendant has said he’s been—had a gun pointed at him. Now—then, he
is coming out of the garage. He is told to stop, and then he’s ﬁddling with his coat.
I

think this

a situation where there

is

based 0n the—it’s not—this

is

not a basis in part because

a totality of the circumstances issue.

is

not

it’s

Anything

in

minimum, they would be permitted to detain
was an understanding and the authority 0n the 11th and 12th that
he may have presented a risk t0 occupants. And they had seen with their own eyes
concern by the grandmother about the situation.
the totality of the circumstances, at a

him because

there

And

then he’s coming out after alledgedly

He

smaller and older grandmother.

is strolling

being assaulted by his

[sic]

out 0f the house.

I

think there

is

every reason for the authorities t0 be concerned that he might have a weapon and
that

something

And

control the situation on.

then and once he begins struggling and not responding t0 their

instructions,

And

may have happened that they needed to

it

seems

to

me this

a situation where there’s a justiﬁable search.

is

so I’m going t0 deny the motion t0 suppress based

these circumstances,

which

it

sounds

like they

may

by

strolling out

a

person—they had already met—With a weapon, and then he

of the house and there had been concerns

justiﬁable basis
investigate
to

more

check into

it,

totality

to—for them
Which is

fully,

t0 get

him

t0 take action

and

of

own call that he had been

about the second bit 0f information. But just based 0n his
assaulted

0n the

not have gotten information

earlier, I

think that

t0 control the scene

certainly sounding like

what their

intent

was

is

and

is

a
t0

t0 just

in control.

Because you have a situation Where you have reports 0f a person who might
Then you have a report of somebody else

be using a weapon to harm others.
pointing a

him

is

weapon

smaller and

at

him. They

more

know

the person

elderly than he

is

Who

because he

is

is

a

weapon at
young ﬁt person or he

pointing the

wouldn’t be a wildland ﬁreﬁghter.

S0 I think they had every reason t0 kind ofput a hold 0n this situation while
they checked it out. And so—then, Ofcourse, he struggles and doesn ’t respond t0
commands 0r instructions, which would raise their concern about maybe something
bad had happened in the house. Because that would raise anyone ’s concern that
maybe something bad hadjust gone down in the house.

And s0, then, when they arrest him because is he now resisting because they
would have—they had a right t0 detain him and investigate morefully basedjust
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0n what they already knew. Then he starts resisting and behaving strangely, then—
then itjustiﬁably moves up t0 the next level, which is where they can basically hang
onto him.

And at

and obstructs the ofﬁcers, s0 then they d0
d0 a search incident t0 arrest. And then we have the drugs being
discovered. S0 there is n0 basis for a suppression in this case. Itjust isn ’t there
based 0n thefacts as they unfold in this case.
have grounds

that point, he then resists

t0

But this

is

certainly a case that brings into play those legal doctrines that say

look at the totality of the circumstances, look at What everybody knew and would
have been thinking. Because, certainly, this is a situation that more than justiﬁed
them trying t0 freeze the situation, at a minimum, and see what is happening. And
then things move badly from there, Which then justiﬁes the next steps.

But

this is the

kind of situation where for sure as

many contacts

that all

law

enforcement had had With his residence, the days leading up, is deﬁnitely a situation
Where if there’s a call 0f somebody assaulting somebody else—as I said, somebody
they had met and

know

is

taken in this case. So this

smaller and
is

elderly,

it

warrants the action that was

not an illegal search.

I am making the ruling that
this is

more

this

was a proper search

a proper situationfor the authorities

t0

incident t0 arrest.

have detained him,

And

t0 investigate

it

morefully.

At a minimum, this is a proper Situation t0 detain somebody, t0 investigate
fully about what ’s going 0n. That is exactly why you have that kind Ofstop, is that
there are times

when

And they,

the situation needs t0 befrozen.

my view, would have had reasonable articulable suspicion that
something was going 0n that warrantedfurther investigation. And then when the
in

more aggressive resistance in their instructions,
then what you d0 is you movefrom a situation where looking into it is whatyou are
probably talking about t0 a situation where—but when you are looking im‘o it, you
are pretty concerned because you have all 0f these reports from the days before.
You have a reportfrom the defendant himselfthat somebody held a gun t0 his head,
but they know who that is. And they can assess that, anyone in their right mind
would have investigated this Situation morefully.
Situation escalates from there t0

And

it

was reasonable—the

enforcement actions
t0 the

more serious

t0

steps

they

took were

reasonable

law

deal with a Situation which movedfrom checking things out

situation

ofhaving grounds

search incident t0 arrest.
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t0 arrest

and grounds

t0

conduct a

So, that’s

(12/10/18 T11, p.61, L.14

my ruling.
-

p.68, L.15 (emphasis added).)

A review of some 0f Corporal Dustin’s suppression motion testimony supports the district
court’s ruling that, under the totality of the circumstances

reasonable grounds to detain

1.

Tower

known by

the ofﬁcer, there

Tower when he walked out of his mother’s garage on July

13th:

recently threatened t0 use a ﬁrearm t0 kill his family in their living

room. (12/10/18

Tr., p.20, Ls.1-23; p.46, Ls.9-15.)

Tower was “trespassed” from his mother’s home, he acted strangely
“camping”
in the yard of a vacant house across the street, and was
by
unhappy when Dustin asked him t0 leave the property the day before the
incident. (12/10/18, p.13, L.25 — p.15, L22.)

2.

After

3.

Ofﬁcer Dustin was dispatched t0 the Vicinity of Tower’s mother’s house a
second time the day before the incident, ﬁnding him (With his possessions)
camping out 0n in a common area not far from where he was earlier that
day. (12/10/18 Tr., p.16, L.3

4.

The day before

— p.17,

L.6; p.48, Ls.9-14.)

the incident, Dustin talked t0 Tower’s grandmother,

Who

appeared extremely fearful and timid, like a deer in headlights. (12/10/18
Tr., p.17,
5.

On July

L.15 — p.18, L.6.)

13th,

Dustin was dispatched t0 Tower’s mother’s

home

after

Tower

had pointed a gun at his head.
— p.21, L3; p.3 1, Ls.22-25.)
L.24
L.7; p.20,

called 911 to report that his grandmother

(12/10/18 Tr., p.8, L.24
6.

— p.10,

Tower’s grandmother was in her 60’s and was not a large or intimidating
(12/10/18 Tr., p.49, L.19 — p.50, L.3.)

person.

7.

8.

“[m]y thinking was I’m going to put him in
handcuffs for everybody’s safety and make sure there is not a weapon
involved. And then we would have plenty 0f time to talk about, you know,
what he is saying.” (12/10/18 Tr., p.26, Ls.13-19.)
Dustin testiﬁed

Dustin answered “yes”

under

arrest

restrain

9.

at the hearing,

and your

When asked if, “effectively, you told [Tower] he was

intent,

him?” (12/10/18

though, was t0

Tr., p.26,

— regardless, your

intent

was

to

Ls.20-23.)

Dustin intended to conduct “additional investigation,” and, after Tower was
taken into custody, discovered from Tower’s grandmother that he actually
did have permission t0 be at the residence. (12/10/1 8 Tr., p.26, L.24
L. 1 0 .)
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— p.27,

was

The

district court’s

conclusion that Corporal Dustin “had reasonable articulable suspicion

something was going 0n that warranted further investigation” was manifestly correct.

that

(12/10/18 Tr., p.67, Ls.19-21.)

Based on the testimony presented by Dustin, the

properly concluded he had reasonable grounds to detain

Tower walked out 0f his mother’s
his mother’s living

after

his

to) the

day before the

grandmother had held a gun
at the

t0 his head,

house the day of the

Tower had followed through 0n his

incident,

made

and

threat to

harm

next concluded

that,

had probable cause

that the ofﬁcers

threat t0 shoot his family in

on two occasions

him

(the

second

the situation fraught with potential danger as

his family

failed t0

were legally

Dustin could take no chance that

and allow him

show any

Tower to

simply walk away

investigate the situation.

Tower, the

entitled to detain

for resisting and/or obstructing

to

error in the district court’s

based 0n Tower’s reaction t0 the ofﬁcers’ attempt

t0 arrest

when

his less than credible report to 911 that

determination that Dustin had reasonable suspicion to detain

Having determined

street

incidentg. In short,

Tower has

possibly armed with a weapon.

t0 investigate the situation

Knowing about Tower’s

garage.

room, Tower’s bizarre camping across the

being warned not

Dustin arrived

Tower

district court

district court

t0 detain him, they also

an ofﬁcer. Idaho Code

§

18-705

states:

Resisting

and obstructing ofﬁcers

Every person Who wilfully

resists,

delays or obstructs any public ofﬁcer, in the

discharge, or attempt to discharge, 0f any duty ofhis ofﬁce 0r

a false report to any peace ofﬁcer,

when no

who knowingly gives

other punishment

is

by a ﬁne not exceeding one thousand dollars
imprisonment in the county jail not exceeding one (1) year.

punishable

Upon

arrival at

prescribed,
($1,000),

is

and

Tower’s mother’s home 0n the day of the incident, Corporal Dustin told

Tower he was under arrest for trespassing, but Tower “immediately resisted” and became
(12/10/18 Tr., p.22, L.25

— p.23,

L.5.) Despite telling
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Tower he was under

agitated.

arrest for trespassing,

Dustin testiﬁed,

“my thinking was I’m

make

is

sure there

you know, What he
if,

“effectively,

weapon

not a

is

you

going to put him in handcuffs for everybody’s safety and

And

involved.

we would have

then

plenty 0f time t0 talk about,

saying.” (12/10/1 8 Tr., p.26, Ls.13-19.) Dustin answered “yes”

told [Tower] he

was under

your intent was t0 restrain him?” (12/10/18

arrest

and your

Tr., p.26,

intent,

When asked

though, was to—regardless,

Ls.20-23.)

When Corporal Dustin told Tower he was under arrest, Tower tried to walk behind a car in
the driveway while attempting t0 take his jacket off.

commanded Tower

to get

(12/10/1 8 Tr., p.24, Ls.6-1

going to get tased

if he

0n one knee While
Ls.4-20.)

As

0n the ground and show

1.)

(12/10/18 Tr., p.23, Ls.6-1

his hands, the ofﬁcer took his taser out.

Tower walked to

the front yard and, after ﬁrst going

trying to take off his jacket, he got

the ofﬁcers

moved

in to physically arrest

down 0n

all fours.

Tower

district court’s

determination

for resisting and/or obstructing

See United States

V.

that, at that point, the

was

(12/10/1 8 Tr., p.25,

Tr., p.25,

well-taken, and fully supported

the ofﬁcers attempted t0

make verbal

t0 get

United States

v.

Cir.

2011) (footnote omitted)

Dawdy, 46 F.3d 1427, 1431

contact with

Blackmon

and, despite

(8th

At

t0 ﬁght.

Blackmon

for resisting arrest under Missouri law”).

that point, a reasonable ofﬁcer
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may

constitute

Cir.1995). Here,

some twenty commands

on the ground, Blackmon remained unresponsive. Then, Blackmon raised

was ready

— p.26,

by Dustin’s testimony.

(“Important1y, ‘a defendant’s response to even an invalid arrest or Terry stop

arrest.’

L.21

ofﬁcers had probable cause to arrest

Blackmon, 662 F.3d 981, 985-986 (8th

independent grounds for

down

Tower, as soon as they went “hands-on”

with him, Tower struggled until they were able to restrain him. (12/10/18

L4.) The

After Dustin

When Dustin activated the laser 0n his taser and told Tower he was

did not comply,

still

1.)

his ﬁsts as if

would have had probable cause

he

t0 arrest

Lastly, having probable cause t0 arrest

Dustin’s search 0f Tower’s person
t0 a lawful arrest is

Fourth Amendment.

Tower

was justiﬁed

for resisting and/or obstructing, Corporal

as a search incident to arrest.

A search incident

an exception t0 the warrant requirement and, as such, does not Violate the

Chimel

V. California,

395 U.S. 752, 762-63 (1969); State

V.

Kerley, 134

Idaho 870, 874, 11 P.3d 489, 493 (Ct. App. 2000). “For an arrest t0 be considered lawful,

be based 0n probable cause” t0 believe the arrestee has committed a crime. State
Idaho 804, 816, 203 P.3d 1203, 1215 (2009) (citations omitted).

V.

it

must

Bishop, 146

Therefore, because there

was

probable cause t0 arrest Tower for resisting and/or obstructing an ofﬁcer, the search 0f Tower’s

person by Dustin was proper. Tower has failed t0 show any error in the

district court’s ruling.

CONCLUSION
The

state respectfully requests that this

Court afﬁrm the

district court’s

order denying

Tower’s motion to suppressing evidence and afﬁrm his conviction for possession of a controlled
substance (methamphetamine).

DATED this 7th day 0f April, 2020.

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General
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